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Introduction

When faced with a cargo claim, one of the first 
things to consider is the identity of the 
contractual carrier under the relevant bill of 
lading. If you are not the carrier, this can be 
a very easy defence to a claim. 

Identifying the carrier may seem simple, 
especially if an in-house bill of lading is used 
which displays the company name or if the bill is 
signed by or on behalf of the master. However, 
further investigation into the terms of the 
contract is always necessary to truly establish 
who the carrier is.

Charterer’s authority to present/issue

Under most charterparties, the charterer will 
have the express right to present bills of lading 
to the master for signature. Bills of lading issued 
and signed by the master (as agent of the 
shipowner) in this way will likely mean that the 
owner is deemed to be the carrier under the 
contract of carriage. Where charterers have this 
right, the charterer or its agent may even sign 
the bills themselves with the same result, so 
long as they indicate in the signature box that 
they are signing on behalf of the master and 
the owner.

It is not, though, uncommon for the parties to 
intend that the charterer should fulfil the role of 
the contractual carrier, and the charterparty or 
the bill of lading may make express provisions 
for this. However, whether or not the charterer 
will be held as the carrier at law will depend on 
the construction of the terms of the bill of lading 
as a whole.

In should also be noted that, in some 
jurisdictions, the local law does not recognise 
the concept of a charterer’s bill, even though the 
bill may be signed by the charterer in its own 
capacity. If this is the case, it is likely that the 
owner will be held liable in the local court for any 
cargo claim. It is worth bearing this in mind as 
the only recourse for an owner against a 
charterer in this situation is to bring an 
indemnity claim against the charterer under the 
charterparty. The indemnity claim against the 
charterer is more likely to succeed if the 
charterparty contains an express indemnity 
provision making the charterer liable to 
indemnify the owner in the event that the owner 
is held liable for cargo damage by the third-party 
bill of lading holder.

Demise clause

In order for a charterer to avoid any liability as 
carrier, notwithstanding the fact that bills are 
issued on the charterer’s form, the charterer 
may seek to include a demise clause on the back 
of the bill which transfers liability to the 
shipowner. A common example would be:

‘If the ship is not owned by or chartered by 
demise to the company or line by whom the bill 
of lading is issued…this bill of lading shall take 
effect only as a contract with the owner or 
demise Charterer as the case may be…who shall 
be under no personal liability whatsoever in 
respect thereof.’

Caution must be used when relying on demise 
clauses as they are not enforceable in all 
jurisdictions. This is because such a clause does 
not clearly identify the party issuing the bill, 
leading to a lack of certainty for the cargo 
claimant when making a claim against the carrier.
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Identity of the carrier clause

To avoid uncertainty, the charterer may insist on 
including an express clause identifying in 
unequivocal terms that the owner is the carrier 
under the bills of lading:

‘The contract evidenced by this bill of lading is 
between the merchant and the owner of the 
vessel named herein and it is therefore agreed 
that said shipowner only shall be liable for 
any damage or loss due to any breach or 
non‑performance of any obligation arising out 
of the contract of carriage.’

However, even where an identity of the carrier 
clause exits, it does not mean per se that the 
owner will be deemed to be the carrier. This is 
demonstrated by the leading House of Lords 
– The Starsin1.

Starsin

In The Starsin, the charterer was held to be the 
carrier under the bill of lading despite the fact 
that the bill contained both a demise clause and 
an identity of the carrier clause identifying the 
owner as the contractual carrier. The decisive 
point was the fact that the bill was signed by the 
charterers’ agent who was described as ‘The 
Carrier’ in the signature box on the face of the 
bill. This took precedence over the typed 
standard wording on the reverse.

Warning to members

Members should take care over how bills of 
lading are issued, as the identity of the carrier 
will be assessed objectively in line with how a 
reasonable person would read the bill, 
regardless of the parties’ intentions. Crucially, 
the wording in the signature box on the face of 
the bill will likely take precedence over any 
standard typed clauses on the reverse of the bill 
and it is this which will ultimately dictate who is 
liable for cargo claims.

1	 [2003] 1 Lloyd’s Rep 571

This article intends to provide general 
guidance on the issues arising. It is not 
intended to provide legal advice in relation to 
any specific query. The law is also not static.  
If in doubt, The Standard Club is always on 
hand to assist.


