On the horizon: US criminal sanctions vs.
offshore operations
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Offshore operations in the United States are governed by
anoverlapping web of international treaties and federal
and state environmental laws and regulations.
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Somerules apply when a Mobile Offshore
Drilling Unit (MODU) is underway; others
whenthe MODU is attached to the seabed.
Discharges permitted by international treaties
may not be allowed under U.S. laws, and
vice-versa. Absent a carefully crafted and
strictlyimplemented compliance program, a
company operating or drilling offshoreis at
risk for costly civiland criminal sanctions —
evenforinadvertentrecord keepingviolations.

What is Your Exposure?
Whenintransit,aMODU s subject to the same
environmental requirements as vessels
including the International Convention for the
Prevention of Pollution from Ships (MARPOL),
andin some cases the U.S.'s Act to Prevent
Pollution from Ships (APPS). APPS adopts,
but also criminalizes, violations of MARPOL.

Given the requirementsimposed on MODUs
as ships, the offshore oilindustry should
look closely at how the shippingindustry
fared under the U.S. government'’s Vessel
Pollution Initiative which beganin 1998 as
ameans to force MARPOL compliance.
Since then, more than $330 millionin
criminal fines and more than 26 years of
prison confinement have been levied®.
Whistleblower laws resulted in employees
turning against their employers to receive
rewards of up to half of fines imposed
against their employers. Criminal sentences
against the corporate defendants typically
involved the imposition of comprehensive
and costly environmental compliance plans
requiring years of outside independent
audits and court-appointed monitorsasa
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condition of probation. In some instances,
certificates of compliance were revoked and
ships were banned from US ports because of
MARPOL violations.

Could the offshore industry be next?
Offshore operators in the Gulf of Mexico are
experiencing substantial growth and
industry activity there is projected to
increase by 60% over the next five years?.
To keep pace, the U.S. Coast Guard (USCG)
will be forced toincrease its inspections.

— November2012: USCG and the U.S.
Bureau of Safety and Environmental
Enforcement (BSEE) executed a
Memorandum of Understanding
regarding cooperative enforcement on
the Outer Continental Shelf OCS).
Historically, BSEE (throughits
predecessor agencies) exercised
jurisdiction when the facility was
attached to the seabed; while USCG
regulations governed the same facility
whenin transit.

— February 2013: U.S. suedrig operator
afterinspectors discovered a metal tube
“hiddenin the rafters"” allegedly being
used to allow dispersants to bypass
compliance inspections and mask
unlawful oil discharges.

— USCGannounceditis considering
establishing a single Marine Inspection
unit to oversee marine inspections for all
MODUs and Floating OSC facilities
engaged in exploration or productionin
the Gulf of Mexico*.
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Regulatory provisions governing
MODU and OCS facility operations

in the United States are numerous,
confounding and often carry

criminal sanctions.

The U.S. government'’s Vessel
Pollution Initiative resulted in more
than $330 million in criminal fines

and more than 26 years of prison
confinement as aresult of

MARPOL violations.

“Trust but verify” —Overreliance on
unenforced written policies can lead
prosecutors from arig straight into
the boardroom. Only those companies
that are committed to enforcing their
policies through purposely designed
audit programs can minimize that risk.

How can your company minimize
theserisks?

Reliance on traditional Safety Management
Systems (SMS) or Safety and Environmental
Management Systems (SEMS) audits is not
enough. Flag Administration and Class
inspections may be too cursory, have
different objectives and are not privileged
fromdisclosure to U.S. authorities. These
programs proved to be ineffective for the
shippingindustry.

A self-critical compliance audit programis
essential. If violations are discovered
through aninternal compliance program, a
Voluntary Disclosure to the USCG or
Environmental Protection Agency should be
considered after consulting with legal
counsel. The benefit of a successfully
executed Voluntary Disclosure is that the
respective agency will not make a criminal
referral to the Department of Justice (DOJ).
IfDOJis already involved, the existence of a
robust compliance program must be
considered by prosecutors when deciding
whether to file criminal charges against a
company. A vigorous compliance program
canalsobe usedtoargue against
debarment. As further deterrence, a
debarred company is unable to participate
inany federal contacts until the government
determines that the company is “presently

responsible.” Debarment can be fataltoa
company that operates or drills on parcels
leased from the government.

Every MODU operator has written policies
supporting environmental stewardship. Yet,
overreliance on unenforced written policies
can lead prosecutors from arig straight into
the boardroom. Experience demonstrates
that only those companies that enforce
their policies through purposely designed
audit programs receive credit when the
government decides who will be prosecuted
or debarred. From the government'’s view,
written policies are only as good as the
internal commitment to ensure compliance
and documentation of that compliance.

The mantrais “trust but verify.” Trust that
company procedures are being followed;
but, verify through audits. Trust that your
audits are meaningful and comprehensive;
but verify by auditing your auditors. If you
don’t, the government will.
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