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Introduction

The club covers members' liability arising from death,
personalinjury andiliness in a number of circumstances.
Whilst the majority of the claims received by the club
involve crew members, it also covers claims involving
| passengers and stevedores, personal injury claims arising
Jason Wee out of collision and other third parties where the claim
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Introduction continued

The scope of liability against ship
owners in respect of personal
injury claims has been steadily
expanding. For example, wherein
1846 the Fatal Accident's Act of
the UK enabled for the first time
dependants to sue for damages
for the death of relatives caused

by the negligence of ship owners,
the Maritime Labour Convention
2006 which came into effectin 2013
extends ship owners' obligations

to include repatriation of crew for
sickness, injury or deathin the event
of insolvency of the ship owners.

In this edition, both Rebecca Hamra's
and Maria Pittordis’ respective articles
consider how the boundaries of
shipowners' liabilities in respect of
personalinjury continue to be pushed
and tested. Whilst Rebecca considers
several hypothetical scenarios set
against the context of claimsin the
USA, Maria shares with us her recent
experience in successfully defending an
owner's interests against claims arising
from anillness caused by Norovirus on
a cruise ship before the UK courts.

Intandem with rising global levels of
compensation arising from personal
injury and occupational diseases,
Marco Mastropasqua discusses
somerecent trendsin the Italian
courts whichindicate that the level
of compensation for personalinjury
atworkinltalyis ontherise.

Contract review

Given the limits of members' liabilities
do not remain static, itisimportant that
members review their crew contracts
and their collective bargaining system
and submit the same to the club for
review periodically. The purpose

and key features of this exercise

are setoutin the article by Richard
Stevens and Jessica Canbas.

Managing Claims

When aninjury or death at sea occurs,
itisalsoimportant to consider waysin
which the extent of the claimand the
attendant costs can be contained.

Itis wellacknowledged that the level of
compensationin personalinjury claims
inthe USA can be considerable. Kirk
Lyons'article highlights theimportance
of ascertaining the proper legal status
and regime applicable to a particular
claimant and the impact of doing soin
respect of the levels of compensation
ultimately recoverable by the claimant.

Augustine Liew and Eric Ho share with
our readers what may be expected
from a Singapore perspective and the
steps a prudent shipowner ought to
take when faced with a death onboard.

Richard Stevens and Karolos
Mavromichalis demystify the extent
of club support when handlinga
crew claim requiring repatriation
and deviation of the ship.

These articles serve as a timely
reminder to our members of the
importance of utilizing the club's
expertisein the area of personal injury
as well as that of the lawyers who

are appointed, where appropriate.

A correct choice of lawyer can contain
the cost of a personal injury claim.

Preventive measures and due diligence
The member themselves and the crew
have a vital role to play in avoiding costly
claims. Most accidents at sea occur due
to human error which means that most
oftheseincidents are preventable.

Our club'sloss prevention programme

is particularly directed towards the
promotion of safe working practices to
avoid personalinjuries. One example
ofthe club’sinitiative in raising such
awareness amongst crew s the ‘Spot the
Hazard' contest, the successful outcome
of whichis reported by Richard Bell.

Whilst the main focus of this editionis on
the people at sea, two other groups of
people can help to minimize members’
exposure inrespect of personalinjuries.
Thefirstis the club’s extensive network
of correspondents as discussedin

our interview with James Cross. The
second is the directors and officers

of our own members who, amongst
others, owe aduty toensure thata
culture of safety and a safe working
environmentis and remains in place on
their ships. Their duties of course extend
to otheraspects and Sarah McGurk
writes on theimportance of director's
and officer’s liabilities insurance.

My grateful thanks to each of our
contributors and | hope you find this
special edition aninteresting read.
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The fighter, the show-off and the toenail: navigating
the murky waters of maintenance and cure in the USA

A crew member who has been celebrating with friends on
shore leave is injured. Does the shipowner have to pay for
his medical treatment? This and other scenarios are
exploredin the context of the shipowner's duty to pay

maintenance and cure.

The scenarios

A crew member has a verbal argument
with a steward and kicks a chairin
frustration, breaking his foot. Does
the shipowner have to pay for his
medical treatment? Another crew
member has too much to drink while on
temporary shore leave and attempts
toimpress his fellow crew member by
tryingtojump on atable, resultingin
abackinjury requiring surgery. Does
the shipowner have to pay for the

crew member's expensive surgical
procedure? Later in the voyage, the
chief mate develops a badly infected
ingrown toenail. While receiving
treatment ashore, his doctor discovers
he also has fungal meningitis. Is the
shipowner responsible for the crew
member’s lengthy hospital stay?

These scenarios and the questions
they raise are significant, especially if
the crew member is a US seafarer and/
or the shipowneris basedinthe USA
and its crew members' contracts are
governed by US law. General maritime
law in the USArequires shipowners

to pay subsistence costs and medical
expenses to a seafarer whois injured
or fallsillwhile in the service of the
ship. Thisis commonly referred

to as the shipowner’s duty to pay
maintenance and cure. If the shipowner
is found to have unreasonably denied
maintenance and cure, the shipowner
is liable for monetary damages,
punitive damages and legal fees.

What is ‘maintenance and cure’?
'Maintenance’is aremedy that
provides the seafarer with the value
of food and lodging received aboard
the ship while he or she recovers from
aninjury orillness. Today, the rate

of maintenance is usually set outin
the seafarer’'s employment contract
or collective bargaining agreement
(usually ranging from $10 to $25 a day).

‘Cure’is the reasonable cost of
medical treatment related to the
seafarer’sillness orinjury.

The shipowner's duty to pay both
maintenance and cure continues until the
crew member reaches maximum medical
improvement, oftenreferred to as ‘MMI".
A seafareris at MMl when the seafarer's
conditionis either cured or adoctor

has found that the condition cannot be
furtherimproved. Thus, the cost of any
further treatment that does notimprove
the seafarer's condition (curative
treatment) and is simply for pain relief
(palliative treatment) is not recoverable.

The duty to pay maintenance and
cureis absolute and cannot be
removed by a contractual clause.
However, the shipowner does have
afew defences to defeat a seafarer’s
claim for maintenance and cure:
1. Aknowing failure by the seafarer to
disclose a pre-existing condition;
2. Thatthe seafarer'sinjury orillness
was a result of willful misconduct;
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The fighter, the show-off and the toenail: navigating

the murky waters of maintenance and cure in the USA

continued

See, forexample, Atlantic Sounding Co. v
Townsend, 557 U.S. 404, 413 (2009) holding
that general maritime law allows for
punitive damages for wrongful failure to
pay maintenance and cure.

See Morales v Garijak, Inc., 829 F.2d 1355,
1360 (5th Cir. 1987).

See Warrenv United States, 340 U.S. 523,
529-30(1951). Maintenance and cure was
owed to a seafarer who, while ashore, had
some wine, although not enough to cause
intoxication, leaned from a balcony,
grabbed hold of arod and fell when the rod
gave way.

See Koistinenv American Export Lines, Inc.,
194 Misc. 942 (N.Y. City Ct. 1948).

Maintenance and cure was owed to a crew
member who broke his leg when jumping
from a window of a brothel following a
dispute over financial arrangements. See
also Bentley v Albatross S.S. Co., 203 F.2d
270 (3d Cir. Pa. 1953). In Bentley,
maintenance and cure was allowed when a
crew member was burned by leaning
against a hot radiator while intoxicated.

See Messierv Bouchard Transp., 688 F.3d
78, 82 (2d Cir. 2012). Maintenance and cure
was owed to acrew member who was
hospitalised for kidney failure after
suffering an unrelated injury to his back
while on the ship.

3. Thattheillness orinjury was not
contracted or did not occur while
inthe service of the ship; and

4. The seafarer has reached MMI.

Each scenario presented at the start
of this article raises many issues that
must be addressed swiftly by the
shipowner, given that the duty to
pay maintenance and cure arises as
soon as theinjury orillness occurs.
More significantly, the threat to
shipowners of being held liable for
punitive damages for wrongfully
failing to pay maintenance and cure
isaveryrealoneinthe USA, as
recent court cases have shown.!

Scenario 1

The scenario involving the seafarer
who injures his foot after kicking a
chair seems straightforward. The
shipowner may assume that no
maintenance and cure is owed as
theinjuryis the direct result of the
mariner's misconduct. However,

the shipowner should still carefully
investigate the claim to determine
whether the claim for maintenance
and cure is legitimate.? For example,
the crew member may claim that he
did not kick the chair but rather tripped
over it. Thus, there may be a factual
dispute as to whether the injury was, in
fact, the result of wilful misconduct.

Scenario 2

Regarding the crew member injured
while attempting to impress his friends,
a court would likely find that the crew
member is entitled to maintenance

and cure. First, the fact that the crew
member was on shore leave does not
bar him from compensation. A crew
member injured during recreational
activities should receive maintenance
and cure, whether the injury was
suffered ashore or on the ship.?
Furthermore, the crew member

most likely did not intend toinjure
himself when he attempted to jump
onthetable. A seafarer is entitled

to maintenance unless his injury
resulted from ‘'some willful misbehavior
or deliberate act of indiscretion™.

Here, thereis areal questionasto
whether a court would find the crew
member's action a deliberate act of
indiscretion or reckless behaviour.

Scenario 3

The last scenario involves a

crew member who is found to be
suffering from an additionalillness,
fungal meningitis, while receiving
maintenance and cure for an unrelated
illness, aninfected toe. A crew member
receiving maintenance and cure for an
injury orillness is deemed still in the
service of the ship until he is at MMI.
Thus, if the crew member is found to
have another injury oriliness while
receiving maintenance and cure, he is
entitled to maintenance and cure for
the second condition even if unrelated
to the original injury orillness.®

Conclusion

As these hypothetical scenarios
illustrate, shipowners must be
cautious when deciding whether to
deny a seafarer maintenance and cure.
Investigating the facts surrounding
theinjury orillness is essential for
defeating an unwarranted claim of
maintenance and cure, as well as
evaluating the risk of damages being
awarded if the shipowner decides

not to pay. If maintenance and cure is
provided, the shipowner should take
an aggressive approach to treating
the medical condition or injury before
any other medicalissues can develop.
The threat of punitive damages for
failing to pay maintenance and cure
isreal, and shipowners should keep
this in mind when weighing the pros
and cons of denying a claim. Courts
will resolve any doubt in favour of the
seafarer. The clubis always available to
assist when confronting these issues.
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Identity crisis: why figuring out seaman
status in the US should always be a priority

As shipowners and operators continue to diversify within
the USA, they may increasingly find themselves facing
claims brought by their employees that raise difficult,
butimportant, issues concerning Jones Act seaman,
longshore/harbour worker and dual capacity employer
status. The distinction betweena seamanand a
longshore/harbour worker is critical in the US, in terms of
both the legal obligations owed by the employer and the
P&l insurance coverages that may apply.

Jones Act seaman status is coveted
because of much more expansive legal
duties owed by the employer and alower
legal burden of proofto establish breach of
those duties.

33 U.S.C. section905(a).
33 U.S.C. section 905(b).
33U.S.C. section901.

33 U.S.C.section905(a).

Introduction

For aninjured seamaninthe USA,

the legal remedies against his
employer generally include a Jones
Act negligence action, abreach

of the warranty of seaworthiness
action (where the seaman’s employer
owns the ship in question),and a
claim for maintenance and cure.!

In contrast, aninjured longshoreman/
harbour worker generally cannot sue
his employer, and instead receives
statutory workers’ compensationin
the form of average weekly wages and
coverage for medical treatment.?

Thereis, however, animportant
exception to this rule where the
longshoreman'’s/harbour worker'’s
employer also owns the ship on which
the injury occurred —commonly
referred to as a dual capacity employer.
When this happens, the longshoreman/
harbour worker may bring a negligence
action against his employer for acts
oromissions that occurredin the
employer's capacity as shipowner.?

P&linsurance will typically be called
upon torespondto aseaman’'s Jones
Act negligence, unseaworthiness,
and maintenance and cure claims.
Conversely, workers' compensation
cover will be called upon to respond
toalongshoreman’s/harbour
worker's claim for statutory
compensation. However, where the

longshoreman/harbour worker also
brings a negligence action against his
employer, P&l insurance will again be
looked at for coverage. Thus, from
aninsurance standpoint, the earlier
theseissues andrisks are identified
by the member and notified to the
P&l club, the more effectively the
exposure can be properly evaluated
and catered for. A brief overview

of the distinction between a Jones
Act seaman and longshoreman/
harbour worker is discussed below.

Jones Act seamen

The U.S. Supreme Court has
enunciated a two-part test to be used
in determining whether a maritime
employeeis a Jones Act seaman. The
first part concerns whether the worker
contributes to the function of a ship and
this is generally quite easily satisfied.
The second, and more often litigated,
partis the worker's connectiontoa

ship or group of ships. The connection
must be substantial in terms of bothiits
durationand its nature. For duration, the
Supreme Court sets a 'rule of thumb":
an employee who spends less than
roughly 30% of his time in the service
of a ship does not qualify. For the nature
of the connection, the inquiry looks at
whether the employee’s duties take
him to sea. Consequently, courts have
focused their inquiries on the unique
perils associated with being a seaman.



continued

The status as a Jones Act seaman
or longshoreman/harbour
worker is mutually exclusive.

Identity crisis: why figuring out seaman
status in the US should always be a priority

The purpose of the substantial
connection testis to separate the
sea-based maritime employees
who are entitled to Jones Act
protection, from those land-based
workers who have only a transitory
or sporadic connection with a ship
in navigation and, therefore, whose
employment does notregularly
expose them to the perils of the sea.

Longshoreman/harbour workers
Inthe event that the employee is not

a Jones Act seaman, they will most
likely be considered alongshoreman or
harbour worker and be covered under
the Longshore and Harbor Workers
Compensation Act (LHWCA).*

This means that the longshoreman/
harbour worker receives statutory
compensationifinjured during the
course and scope of his employment
due to the negligence of a third-party
ship and, therefore, cannot sue his
employer butis entitled tobringa
lawsuit against that ship’s owner to
recover damages (section 905(b)). The
duties owed by a shipowner under the
LHWCA are much more limited than
those owed to a Jones Act seaman.
There are essentially only three basic
duties owed by such shipowners
(commonly called the Scindia duties):

(@) Towarn of hidden dangers, and turn
over control of areas of the ship
that are reasonably safe so that an
experienced longshoreman/
harbour worker employer can carry
out operations;

(b) Toexercise reasonable careinareas

that remainin the active control of

the ship; and

Tointervenein the longshoreman/

harbour worker employer’s

operations if it knows the employer
is acting unreasonably in failing to
protectits employees (the
longshoreman/harbour worker).

—

(c

Dual capacity employer

If the longshoreman/harbour
worker's employer is also the owner
of the ship upon which he is injured,
can theinjured employee sue his
employer in negligence under section
905(b)? The answer is ‘it depends'.

The difficulty in answering this
questionis that while a shipowner

is exposed to liability under section
905(b), the LHWCA says that an
employer establishing a workers'
compensation programme shall have
no other liability.> To answer this
question, therefore, the US courts
have generally analysed the allegedly
negligent conduct to determine
whether that conduct was performed
in furtherance of the employer's
longshore/harbour-working operations,
i.e.the employer’srole as stevedore, or
whether the conduct was performedin
the course of the operation of the ship,
i.e.the employer’srole as shipowner.

Where the injury-causing act or
omission relates to the operation of the
ship, the employee will be permitted to
sue his employer under section 905(b)
based on breach of the Scindia duties.

Thisis all subject to one last—and
sometimes missed —caveat. Section
905(b) of the LHWCA prohibits
maritime workers engaged directly
by a shipowner as shipbuilders,

ship repairers or shipbreakers

from bringing a negligence action
against their employer.

Conclusion

What hopefully will be taken away
from this overview is the importance
of making an employment status
determination very early oninthe
underwriting and then subsequent
claims-handling process between
amember andits P&l club, in

light of the significant difference
that status can make in terms of
insurance obligations and liability
for both the member and the club.
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Norovirus not a ‘defect in the ship’

The recent decision of Nolanv TUIUK Ltd* heard in the
Central County Court marks alandmark decision for the
cruise industry in defending personal injury claims arising

from outbreaks of Norovirus.

Norovirus, sometimes known as
the winter vomiting bugin the

UK, is the most common cause of
viral gastroenteritis in humans.
Infection is characterised by nausea,
vomiting, diarrhoea, abdominal pain
and, in some cases, loss of taste.
General lethargy, weakness, muscle
aches, headaches and low-grade
fevers may occur. The disease is
usually self-limiting, and severe
iliness s rare. Infection is normally
person to person, butit canbe
transmitted by food, water and
contaminated surfaces. Although
having norovirus can be unpleasant,
itis not usually dangerous and

most who contract it make a full
recovery within two to three days.

Introduction

Therecent decision demonstrates
that there is now recognition by

the courts that cruise operators

are not liable for such outbreaks
ifthey implement the industry
standard when it comes to plans and
taking the necessary measures to
manage and control theillness.

Case study

This was a claim by 43 passengers of
the cruise ship the Thompson Spirit
against the performing carrier, TUIUK
Limited, for damages in negligence
and breach of contract arising from
an outbreak of gastroenteritis in

the course of a cruise from Ibiza to
Newcastle in 2009. The outbreak
affected at least 217 people including
crew. Some of the claimants

claimed damagesinrespect of
personalinjury, while others claimed
damages for quality complaints.
Some of the key arguments by the
claimants included the following:

— First, they contended that the
outbreak was caused by negligence
onthe part of the carrier.

— Second, they argued that the carrier
had breached animplied termin the
contract of carriage, which required
the carrier to warnthem in advance
of 'known, significant, previous,
existing or continuing episodes
ofillness orinfection on board'.

— Third, in attempting to establish
liability against the carrier, the
claimants sought torely upona
presumption of fault and neglect
pursuant to Article 3, para. 3 of
the Athens Convention 1974. In
doing so, the claimants’ counsel
submitted that there was
contamination to the structural
fabric of the ship with Norovirus,
based upon the evidence of 18 cases
of Norovirus on the immediately
previous cruise, and that the
contaminated ship amounted
to a'defectin the ship' within the
meaning of Article 3, para. 3.

— Fourth, the claimants contended
that the failures of the operator to
carry out a proper ‘deep clean’ of
the ship between voyages and to
warn passengers in advance of the
possibility of their contracting the
same illness amounted to breaches
of the carrier’'s obligations, which
caused injury to the claimants.




Norovirus not a ‘defect in the ship’ continued

1 Nolanandothersv TUI UK Ltd[2016]
1Lloyd'sRep. 211

One of the main causes of bacterial
foodborne disease in many developed
countries. Its symptoms are similar to
Norovirus, but there are additional
features of fever and often blood in stools.

Sidhu v British Airways plc [1997] AC 430,
[1997]1 1 AIIER 193

Article 3, para. 3 of the Athens
Convention 1974 states: ‘Fault
orneglect of the carrier or of his
servants or agents acting within the
scope of their employment shall be
presumed, unless the contrary is
proved, ifthe death of or personal
injury to the passenger or the loss
of or damage to cabin luggage
arose from or in connection with
the shipwreck, collision, stranding,
explosion orfire, or defectin the
ship. Inrespect of loss of or damage
to otherluggage, such fault or
neglect shallbe presumed, unless
the contrary is proved, irrespective
of the nature of the incident which
caused the loss or damage. In all other
cases, the burden of proving fault or
neglect shall lie with the claimant.’

Court findings

After hearing evidence from both

the ship and eight of the claimant
passengers as well as expert witnesses,
the court reached a finding of fact that
theillness was Norovirus rather than
Campylobacter,? as claimed. Whilst
Campylobacter does not usually cause
outbreaks and is not acommon source
ofiillness on cruise ships, it is a bacterial
pathogen andits presence would be
prima facie evidence of a breakdown

of the ship's systems, leading to
findings of liability. The court further
found that the virus that led to the
Norovirus outbreak was most likely
brought onto the ship by passengers.
(At least one passenger reported

that his symptoms commenced

within hours of joining the ship.)

The court further found, based on

the oral testimonies and the carrier's
records, that the carrier and the crew
hadin this case fullyimplemented

and complied with the onboard
systems for controlling the outbreak
even beyond the levels required

for the scale of reportedillness.

Defectin the ship?

This case raises interestingissues of
law. As the bookings were madein

the UK, the Athens Convention 1974
governed the claims for personal injury
to passengers for international carriage
by sea. Asreferred to previously, Article
3(3) reverses the normal burden of
proof where there is a grounding, fire,
collision, stranding, etc. or where the
injury is caused by a ‘defect in the ship'.

The claimants argued that
contamination of the ship with
Norovirus from the previous

cruise constituted a ‘defectin the
ship’ pursuant to the terms of the
Athens Convention. The carrier
argued that the presumption of
liability applied to marine perils and
matters of a navigational nature and
not to allegations concerning the
implementation of food, hygiene or
the hotel department policies and
procedures. His Honour Judge Mitchell
agreed with the carrier’'s argument

and took the view that ‘defectin

the ship'is limited to defectsin the
structure of the ship. Inreaching
this conclusion, the judge drew
clear distinctions between ‘a typical
maritime peril' and something that
could have happened onshore.

Other outcomes

Of further interest is the ruling of the
court, which followed the decision

of the Supreme Courtin Sidhu v

British Airways plc,* that the Athens
Convention 1974 is the exclusive
remedy available to claimants travelling
by seain respect of claims for personal
injury. The judge also dismissed

the claimants’ argument that the
Convention permitted them to bring

a claim for personal injury suffered on
the ship where the fault occurred prior
to boarding (contamination from the
previous cruise). This is significant for
the cruise industry in that, as a matter
of law, the fault or neglect argued
must occur during the carriage.

The court also held on the facts of
this case that there was no duty to
warn passengers as there could be
no criticism of the handling of the
illness on the previous cruise.

Conclusion

The judgmentis the first of its type

to be successfully defended at trial
inthe UK. Itis of greatimportance

to the cruise industry in recognising
that Norovirusis not caused by the

ship and that, even with high levels
ofimplementation of industry
procedures, outbreaks of Norovirus do
occur. The case has not been appealed
and whilst Norovirus claims have shown
adecline since July, there are now more
claims with claimant solicitors seeking
to distinguish Nolan. The claimants
continue to argue for unspecified
bacterialillnesses and hope the

cruise line cannot show proper and

due implementation of its systems.

Maria Pittordis and her team at Hill
Dickinson, London, represented the
carrier.



Richard Stevens

Divisional Claims Director
+44 2033208825
richard.stevens@ctplc.com

Karolos Mavromichalis

Claims Assistant

+44 2076805660
karolos.mavromichalis@ctplc.com

Deviation expenses for landing sick, injured
or deceased people

A ship may deviate from a contracted voyage for a number
of reasons, one being to land sick, injured or deceased
people. Such deviations can sometimes have
consequences under the relevant charterparty and bills of
lading (ifladen). Deviations can also have ramifications in
respect of amember’s P&l cover.

Overview

A deviation may be justifiedin
circumstances where the charterparty
or bill of lading includes a'liberty’
clause. However, these clauses
are typically limited in scope

and a deviation that is deemed
unjustified or unlawful can have
unfortunate consequences both
under the charterparty and the
bills of lading (if the ship is laden).

As for the member's P&l cover,

The Standard Club's rule 3.13.3(2)
states that liabilities arising out of
adeviation from the contractually
agreed voyage which may deprive

the member of the right to rely on
defences orrights of limitation
otherwise available will be excluded,
unless the managers have agreed that
cover may continue unprejudiced.

Itis therefore vital that before
deviating from the contracted voyage,
the member first informs their usual
club contact for confirmation that
their P&l cover will remainintact.
Whilst each deviation will need to be
considered based onits own particular
facts, as a guiding principle, a minor
deviation from the geographically
contracted voyage to a nearby

port to save life, or to land persons
saved at sea, willbe permissible

froma club cover perspective.

Club cover

The Standard Club’s rule 3.4 caters for
situations where a member suffers
losses through having to divert the ship
inanumber of specified circumstances.
These include deviation:

a) inorderto obtain treatment for
injured or sick persons on board
(not crew);

b) forthe purpose of savinglife at sea;
or

c) forthe purpose of landing
stowaways or deceased persons.

When it comes to diverting a ship for
obtaining treatment for injured or sick
crew members, the equivalent to rule
3.4issetoutinrule 3.1.6.

Personsindistress

The Standard Club rules areinline
with international legislation, which
requires ships to provide support to
personsindistress. The International
Convention on Salvage 1989 (ICS)
obliges masters torender assistance
(life salvage) to any personin danger
of beinglost at sea, unless doing so
would seriously endanger the ship or
persons thereon. The terms of the
ICS areincorporated into English law
through the Merchant Shipping Act
1995, which makes a master's failure
torender such assistance a criminal
offence. English common law has also
for alongtime recognised deviation,
for the purposes of saving life at sea,

9
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Deviation expenses for landing sick, injured
or deceased people continued

The Standard Club's rule 3.4
states that the club will cover:

"...Portand other charges solely
incurred for the purpose of landing
stowaways or refugees, or others
saved at sea, orlanding or securing

the necessary treatment foran
injured or sick person, other than
crew, including the net loss to the
member in respect of fuel, insurance,
wages, stores and provisions
incurredfor such purpose...’

as ajustifiable deviation and thus it will
not amount to a breach of contract.

Furthermore, the 1974 International
Convention for the Safety of Life at

Sea (SOLAS), Chapter V, Regulation

33 states that the masteris bound to
proceed with all speed to the assistance
of persons or shipsin distress.

In such situations, deviationis
permitted and club cover will not
necessarily be prejudiced and
may even allow the member to
recover the expenses associated
with such deviation.

Recoverable expenses

Club cover for deviation will only
usually include the net expenses
incurred during or directly resulting
from such deviation. These usually
include: bunkers; stores and provisions;
wages; additional insurance; agency
fees; local pilot and transportation
costs; and port charges. However,
the club cover provided does not
extend to lost hire or freight.

Such costs are calculated pro
rataand relate to the period until
the shipisback on course,ina
position no less favourable than if
the deviation had not occurred.

The following diagram can
illustrate the point:

INTENDED VOYAGE ROUTE

If we assume that the ship is
proceeding according to the above
intended voyage from A to C, but has to
deviate to unscheduled port B to land
asick, illor deceased crew member,
the member willincur unexpected
port costs and other expenses (as
identified above) compared to the
original intended voyage. Such costs
will be covered by the club unless the
member took the opportunity to carry
out additional business at port B, such
as loading/discharging cargo or to

buy bunkers. This would also be the
case for any deviationunder rule 3.4.

The club would also cover the net
additional running costs for the time
spent travelling from point Ato B, as
well as from point B to C. However,
the distance made good (via the initial
intended route directly from point A
to C) will be deducted as this would
have beenincurredinany event.

While the club will cover these
additional running costs, it will not
pay for any loss of profit or loss of
income incurred if, for example, the
shipis placed off hire or if freight is
withheld. Some charterparty clauses
may also allow for deductions from
hire to be made due to adiversion to
land a sick, injured or deceased crew
member. This is of course subject
toamember being able torely on

any of the aforementioned liberty
clauses or applicable rules permitting
deviations to save life at sea, a question
to be determined according to the
law of the contract of carriage.

Finally, it should be noted that any
costs that would have beenincurred
inany event (e.g. pilotage and port
dues at a scheduled port of call from
which a crew member is repatriated)
are operational expenses and thus
for the member’s account.



Overview and new trends in the Italian compensation
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regime for accidents at work and occupational diseases

This article looks at the compensation regimein Italy in
respect of accidents at work and occupational diseases,
and considers the widening of exposure to members
following recent trends in the decisions of the

Italian courts.

Our outline of the legal framework
and benefits in respect of work
accidents and occupational
diseases does not include claims,
benefits and potential exposure
to the member arising from
asbestos-related diseases, which
is beyond the scope of this article.

L'Instituto diprevidenza per il settore
marittimo

Instituto nazionale perl'assicurazione
contro gliinfortuni sul lavoro

The governing legal provisions are set out
in Presidential Decree 30 June 1965 no.
1124, as amended by Legislative Decree 28
February 2000 no. 38

Introduction

The Italian Constitution guarantees

to all workers the right to a safe and
healthy working environment. In
accordance with this constitutional
guarantee, the Italian government
imposes the obligation uponall
employersin Italy to insure their
workers who are involved in hazardous
activities against the risk of accidents
inthe workplace or diseases caused by
work activities. This includes seafarers.

IPSEMA! (the Seafarers National Social
Insurers) merged with INAIL? (Italian
Workers' Compensation Authority) in
2010. Today, INAIL, as the nationally
appointed social insurers, isresponsible
for providing compulsory insurance

on behalf of all Italian crew members
and shore staff against accidents at
work and occupational diseases.

The legal framework and benefits
The current system of compensation
in favour of workers provides

for a publicinsurance scheme
covering work-related accidents

and occupational diseases.®

Pursuant to this scheme, seafarers
enjoy comprehensive protection,
ranging from the prevention of

incidents in the workplace to
health and economic benefits,
medical treatments, rehabilitation
andreintegrationinto social and
working life following a work-
related accident orinjury.

Compensation for permanent injury
Inthe event acrewisinjured at
work, he is entitled to payment from
INAIL either as alump sum, if the
degree of permanent disability is
assessed at between 6% and 15%,
or anannuity, by monthly accruals, if
the degree of disability is between
16% and 100%. The annuity level is
in proportion to the percentage of
permanent disability and the level of
the crew’s salary. No compensation
is payable by INAIL in the event that
the degree of permanent disability
isassessed to be less than 6%.

As amatter of Italian law, the
value of a permanent disability
differs for the purposes of:

a) compensation payable pursuant to
the INAIL insurance scheme; and

b) third-party liability claims which are
pursuedin the Italian courts against
the wrongdoer or the employer.
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Overview and new trends in the Italian compensation

continued

The Italian Civil Code distinguishes
between patrimonial damages

and non-patrimonialdamages in
awarding damage for injury or
occupationalillness. Patrimonial
damages relate to financial

losses (e.g. medical treatment,

loss of income), whilst non-
patrimonial damages refer to
personal injury suffered, which
could be either of a physiological
(e.g. permanent or temporary
disability) or psychological (e.g.
stress and anxiety) nature.

4 Pursuantto Article 11 of Presidential
Decree 30 June 1965 no. 1124
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regime for accidents at work and occupational diseases

Age and degree of

permanent INAIL 2014 Tabelle di

disability criteria Milano criteria Difference
40yearsold €3,966.39 from €9,699.00 144.5%
6% to €14,549.00 266.8%
40yearsold €7,065.13 from €18,517.00 162.0%
9% t0 €27,776.00 293.1%
40yearsold €18,592.45 from€42,600.00 129.1%
15% to0€61,344.00 229.9%

The table aboveillustrates the
differences in compensation payable
pursuant to the INAIL scheme and

the likely sums recoverable pursuant
to a claim for third-party liability

before the Italian courts arising from

a permanent disability at work. The
most widespread criteria applied by the
Italian courts are found in the Tabelle di
Milano issued by the Tribunal of Milan.

According to Italian law, a crew member
who suffers permanent disability

equal to or greater thana 6% degree

is entitled to receive compensation
directly from the social insurers
pursuant to the INAIL scheme.

However, and as illustrated above,
the compensation payable pursuant
to the INAIL schemeiis limited.

There remains a sizeable difference
between the compensation thata
worker receives pursuant to the INAIL
criteriaand the amount he would

be entitled to receive following a
successful claimin court, applying the
general principles of Italian tort law.

The employer remains directly liable in
law to compensateits crewinrespect
of the difference between these two
sums (the differential damages) and
other additional damages not covered
by the socialinsurers scheme. Inany
case, part of such additional damages
are subject to proof by the claimant.

Right of recovery by the Italian social
insurers

Socialinsurers have aright of recovery
oraright to seek anindemnity:

(i) againstthe employer, whenever the
employer has been held liable for a
crime subject to the action of a
Public Prosecutor.*Indeed, the
commencement of criminal
proceedings is strictly unnecessary
to facilitate such arecovery. A civil
court has the competence to
recognise the criminal liability of the
employer for aninjury suffered by
the seafarer without prior
commencement of criminal
proceedings for this purpose. In
such cases, the social insurers may
recover against the employer all
benefits paid out to the crew
member by bringing a so-called
azione diregresso (action of
recourse); and

(i) against third parties, according to
generalrule laid downin Article
1916 of the Italian Civil Code, which
provides for the so-called azione di
surroga (action of subrogation).



New trends in the Italian courts
Recent developments in the Italian
courts may lead to a substantial
increase in the exposure of
members who are employers

for liabilities arising frominjury,
illness or death of their crew.

First, the imbalance between the
INAIL criteria and the third-party
liability criteria used by the courts

in compensating personal injuries
suffered by a crew member is
expectedtoincrease in favour of

the crew member. Whilst the INAIL
compensation scheme tends to

be fixed over the years and is not
subject toincrements save to reflect
currency fluctuations, the third-
party liability compensation scheme
tends to be revised every two to
three years, hence the increasing
divergence between the two regimes.
The quantum of patrimonial and
non-patrimonial damagesin the
case of occupational diseases and
injury is also set toincrease.

Second, itis now easier for social
insurers to protect lapsing time-barsin
respect of a claim forindemnity by the
social insurers against the employers
for benefits paid out by the social
insurersin the firstinstance. The usual
three-year time bar commences from
the date of afinal and non-appealable
order of a criminal court, or from the
due date for payment by the employer
of the indemnity set down by the
socialinsurers. The Italian courts have
recently ruled that the three-year

time bar may now be interrupted by
INAIL simply by issuance of a written
demand to the employer, preserving
INAILs right to bring a recovery against
the employer for the said sum.

Finally, arecent ruling of the Italian
Supreme Courtrenderedin January
2016 has limited the scope against
which the employers may claim a set-
off against benefits already paid out
by the social insurers when computing
an award of damages payable by the
employers. Clearly, this precedent
favours the workers andincreases
amember’s potential exposurein
respect of the differential damages.

Conclusion

Due to the significant and increasing
difference in compensation levels
between the INAIL criteriaand the
third-party liability criteria, workers are
expectedto be moreinclined to claim
against their employersinrespect

of the difference in compensation
between the two regimes. At the
same time, employers may expect to
be subject to more frequent claims
initiated by the social insurers. It may
not be easy to defend or limit the
exposure of employers to such actions
in the majority of circumstances. With
aview to limiting the attendant legal
costs and delays in defending such
claims before the Italian courts, we
suggest that members attempt to
properly settle such claims in advance.




Crew death: an overview from a Singapore
perspective

It is always tragic when a crew member dies at sea. Whilst
understanding the emotionalimpact on the crew and
family of the deceased, a guide as to what can be expected
in the due process may assist members to cope during
this difficult time. We consider below the subject of crew
deaths on board a vessel whichisin Singapore or due to
call at Singapore in the course of or at the end of her
voyage.

Augustine Liew, Partner
Haridass Ho & Partners
+6562301173
augustine.liew@hhp.com.sg

What should the shipowner do?

() Assoonas possible, preserveall
evidence, documents and
informationrelating to the

(iv) If the vesselis Singapore-registered
and the death occurred outside
Singapore’® orif the deceasedis a
Singapore citizen*, report the death

Eric Wong, Associate
Haridass Ho & Partners
+6562301198
eric.wong@®hhp.com.sg

Section 5(1) of the Singapore Coroners
Act (CA). See also the Second Schedule of
the CA, which sets out the statutory
circumstances of 'reportable deaths'.

MPA Port Marine Circular No. 11 of 2014
dated 25 September 2014.

Regulation 4 of the Merchant Shipping
(Returns of Births and Deaths) Regulations

(MSR).

Regulation 5 of the MSR.
Regulation 6 of the MSR.
Regulation 4 of the MSR.

deceased and the death to facilitate
investigations into the deceased's
death, particularly the cause of
death. The master/shipowner
should, inter alia:

— photograph the positionand
condition of the deceased's
body when found (including any
injuries and/or marks on the
deceased’'s body) and the area
where the body was found;

— retainthe deceased's personal
belongings, and any documents/
itemsrelating to the deceased
(including email messages)
and/or the death, taking care
to leave them where they are,
if feasible, but to secure them
and the place of incident; and

— properly preserve the
deceased's body.

(i) Assoon as practicable, report the

deceased'’s death to the shipowner
and a Singapore police officer
(where applicable).! Also notify the
Immigration & Checkpoints
Authority of Singapore.

(i) Notify the Port Health Office of the

Singapore National Environment

Agency not less than four hours and

not more than 12 hours before
arrival.?

(v,

as soon as practicable but within 30
days after the death to the Director
of Marine of the Maritime and Port
Authority of Singapore (MPA).° Inthe
former case, as soon as practicable,
but not more than three days after
the death, also notify such persons
(if any) named by the deceased to be
next-of-kin of the death.®

Additionally, if the vesselis
Singapore-registered:

— reportthe death to the Director of
Marine of the MPA within 24 hours.’

— probethe nature and cause
of the death, and submitan
inquiry report® to the MPA.

— thedeceased's employer or
principal should notify® the
Singapore Commissioner For
Labour and their P&l club in writing
ofthe death, not later than 10 days
after the date of the incident.°

(vi) Take charge of all of the deceased's

property left on board the vessel
and make an entry in the official log
book signed by the master and
another crew member of alist of
such property.*

(vii) Appoint lawyers to protect their

interests, where deemed necessary.



Regulation 7 of Merchant Shipping
(Maritime Labour Convention) (Health and
Safety Protection and Accident
Prevention) Regulations 2014. The report
shallbe madeinthe form setoutinthe
Schedule of the Regulation. See also the
MPA Shipping Circular No. 4 of 2013 dated
8 March 2013.

Regulation 9 of the MSR. The inquiry
report should contain the particulars
specifiedin the Third Schedule of the MSR
or so many of those particulars as the
master may reasonably be able to obtain
havingregard to the circumstances of the
death.

The notice of accident shall be in
accordance with such formand be givenin
such manner as set out at the website
http://www.mom.gov.sg/iReport.
Regulation 3(4) of the Work Injury
Compensation Regulations (WICR).

Thisis onthe basis that the death may give

rise to a claim for compensation under the
WICA: Regulation 3(1) of the WICR and
section 12(1) of the WICA.

See Regulation 4 of the Merchant Shipping
(Property of Deceased Seamen)
Regulationsin the case of a Singapore-
registered vessel.

Section 24 of the CA sets out the
Jurisdiction of Coroner to hold aninquiry.
See section 25 of the CA, which sets out
the coroner’s duty to hold aninquiry and
the matters that the coroner will have
regard to in deciding whether to hold an
inquiry.

Section 27(1) of the CA.

Section 27(2) of the CA.

Sections 3(1) and 17(1) of the WICA.

See section 7 and the Third Schedule of
the WICA.

Section 3(5)(b) of the WICA.

What will happen at Singapore?
Upon the vessel's arrival at Singapore,
the vessel'sagent and a doctor
engaged by the agent willboard the
vessel for the doctor to confirm the
deceased's death. After the doctor
has completed their checks, the
replacement crew (if any) and the
lawyers (if any appointed by the
shipowners) may board the vessel.
The Singapore coast guard officers
(SPF) will also board the vessel

to carry out their investigations
(which must be permitted to be
carried out without interference).

Lawyers willboard the vessel to,
amongst other things, investigate
into and interview the crew members
inrelation to the death, although
suchinvestigations can only be

done after the SPF has completed

its investigations and assisted

the master if advice is needed.

The deceased'’s body will be landed

and brought to the mortuary by the
SPF, where the deceased’s next-of-kin
(NOK) is usually permitted to view the
body before the autopsy is undertaken.

After the initial interview, the SPF may
request any crew to visit its office for
afurtherinterview. The vessel will
not be allowed to leave port unless
agreed by the SPF. The shipowner
may be required to make the crew
available for further investigation
whenever required before the SPF
will agree to allow the vessel to leave
port.Inthisregard,itis prudent

to ensure that the undertaking is
limited to when the crew remains
inthe shipowner’s employment.

Coroner’s inquiry where the coroner
has jurisdiction 2

A criminal prosecution may be
brought if the SPF suspects a crime
has been committed. In that event,
acoroner'sinquiry is unlikely to be
held.* If no criminal prosecution is
envisaged, a coroner’s inquiry may be
held to inquire into the cause of and
circumstances connected with the

death.' The coroner will not determine
any question of criminal, civil or
disciplinary liability.”” If the coroneris
unable to arrive at a conclusion as to
the cause of death, he may returnan
open verdict, in which event the case
canbereopened in the future if more
evidence surfaces. The shipowner's
lawyer will usually attend these
proceedings to assist the coronerin
their findings and to ensure that any
inaccurate and prejudicial evidence is
corrected so as not to adversely affect
the shipowner'sinterests in exposure
to civil liability. It is in the discretion

of the coroner whether or not to
permit this participation, although the
coroner will so permit in most cases.

Death compensation

In Singapore, the next of kin may

seek compensation (i) if the vessel is
Singapore-registered, under the Work
Injury Compensation Act (WICA);

or (i) by bringing a civil suit in court.
Compensation will be payable under
the WICA solong as the death is caused
by an accident arising out of and in

the course of the employment (even

if the shipowner was not at fault).*®
The compensation amount payable

is prescribed in the WICA.Y On the
other hand, the next of kin willneed to
prove, inter alia, that the shipowner'’s
fault (such as negligence and/or
breach of the employment contract)
caused their loss/damage in order to
succeed in a civil suit. However, the
compensation recoverable in a civil
suit may be potentially higher than that
payable pursuant to the WICA regime.

Compensation will not be payable
under the WICA if the death
results from suicide.’® Whether
compensation is payable under
the employment contractin the
case of suicide willdepend on the
terms of the employment contract
and/or any applicable collective
bargaining agreement. Any contracts
seeking to exclude compensation
inthe case of suicide will need to
be drafted clearly to this effect.

15


http://www.mom.gov.sg/iReport

Improving hazard awareness

The winners of the Standard Club and the International Chamber of

Shipping 'Spot the Hazard' competition were announced on the
competition website (www.hazard-competition.com) in December

Richard Bell

Loss Prevention Executive
+44 2076805635
richard.bell@ctplc.com

2015. We consider this competition a successful example of how
large maritime organisations can interact with seafarers to advance
the cause of safety at sea and we would like to thank each seafarer
who took the time to enter the competition.

Theresults

In total, the competition attracted
participation from 590 seafarers,
representing 78 companies and who
collectively submitted 1,300 posters.
The most popular poster submitted
was the ‘Safety in Galley'. It was also
the poster with the highest scores
achieved, with over 90% of entrants
achieving either a score of nine or the
maximum 10, despite the fact that only
6% of entrants were from the catering
department. Although the majority

of entrants were from the deck (64%),
only 12% of entrants scored top marks
on this poster. In contrast, the engine
room had 50% of its respondents
achieving the maximum score even
though only 29% of responses were
from the engineering department.
This supports our perception that
most seafarers have some cross-
departmental knowledge and are
aware of the important hazards.

The competitionrequired seafarers
to identify a series of hazards
embedded in five posters which
depicted everyday scenes on

board a ship. Entrants were also
required to come up with a unique
idea to improve safety on board.

Of all the hazards within the five
posters, the hazard that was most
often mistaken or overlooked was
abridge hazard, namely, the ‘over-
scaled Electronic Chart Display and
Information System (ECDIS) display'.
This was not particularly surprising
andis consistent with our observation
that the levels of ECDIS proficiency
amongst crew varies. Members
should refer to our recent Standard
Safety special edition on ECDIS,
which is available on our website,

for more information.

Competition participants
by department

1 Deck 64%
2 Engineering 29%
3 Catering/ Supply 6%
4 Miscellaneous 1%



http://standard-club.com/media/1738472/standard-safety-special-edition-ecdis-assisted-grounding-april-2015.pdf
http://standard-club.com/media/1738472/standard-safety-special-edition-ecdis-assisted-grounding-april-2015.pdf
http://www.hazard-competition.com

The Bridge

Engine Room The Deck Terminal

The pictures above each show typical scenes on board ship. Ten hazards have
been added to the scenes, for example the one circled on The Bridge. On the
standard club website you will find links to each of the five posters with the hazards
highlighted and an explanation of why awareness of each hazard is important for
the safety of ship operations.
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Club review of crew contracts

Richard Stevens

Divisional Claims Director
+44 2033208825
richard.stevens@ctplc.com

Jessica Canbas

Claims Executive
+442076805613
jessica.canbas@ctplc.com

1 ACBAisalabourcontracttypically agreed
between the employer and one or more
trade unions for a group of workers.

Clubrule 2.3 provides: "...Where such
liabilities would not have arisen but for the
terms ofany contract orindemnity, the
contract orindemnity must either
correspond to any specific requirements set
outinrule 3 [Risks Coveredlorrule 5

[Excluded Losses], or have been approved
by the managers..."

Clause 3.5(a)(ii) of the Pooling Agreement
materially states:"...The terms of that
contract ofemployment or services have
been approved by an Association...’

The majority of crew personalinjury andillness claims
arise pursuant to the applicable crew contract of
employment. This sets out the terms and conditions
of acrew member's service on board a ship and their
relationship with their employer, which will often be
acrew management company.

The crew member's individual contract of employment
usually incorporates the terms and conditions of anamed
collective bargaining agreement (CBA).!

Why the need for a club review?
The club’s rules require that the
managers of the club review and
approve the applicable contract

of employment and CBA to ensure
that the member's legal liabilities
fall within the scope of club cover.?
Further, the International Group of
P&l Associations’ Pooling Agreement
2015 obliges the club to review
and approve these contracts.®

The club’s review assists the member
toidentify any unreasonable
obligations which may be open-ended
in nature or fail to comply with the
industry norms or applicable local

law. For example, where a particular
employment contract provides for
unusually generous compensationin
the event of death, injury orillness, the
review provides an opportunity for the
member to have these compensation
levels approved in advance by the
managers of the club so that its
additional exposure pursuant to the
contract can be taken into account
inthe assessment of P&l premium.

Scope of cover

Pursuant torule 3.1 of the club’s
rules, the clubreimburses the
member in respect of its liabilities
arising from crewillness, injury,
disability or death, subject to the
terms of the crew employment
contract and the rules of the club.

Accordingly, in reviewing a crew
contract, particular attention
should be given to the type and
scope of compensation/benefits
payable under standard P&l
cover. This typically includes:

— medical treatment;

- sick wages;

— disability compensation;

— death compensation;

— repatriation;

— compensation for damage to or
loss of personal effects; and

— compensation for termination
of employment.

Members should always ensure
that their obligations pursuanttoa
crew contract are appropriate and
inline with the accepted standards
and practice of the industry and the
wider applicable law. To that end, the
International Transport Workers'
Federation (ITF) publishes a‘model’
crew contract, which specifies
entitlements such as pay, working
hours and compensation. As this is
an 'industry-standard’ document,
the club will always review any crew
contract with this model in mind.

Outlined on pages 19 and 20 are just
afew commonissues that members
should consider when negotiating/
agreeing crew contracts.



4 International Bargaining Forum
—International Transport Workers’
Federation—International Maritime
Employer’s Council Collective Bargaining
Agreement 2015-2017

IBF ITF-IMEC International CBA 2015-2017

http://www.itfseafarers.org/files/
seealsodocs/44443/IBF%20ITF-IMEC%20
International%20CBA%202015-2017%20.
pdfaccessed on 16 March 2016

6 AsperClubrule2.1

Levels of compensation

In addition to areview as to

the scope of compensation/
benefits payable pursuant to

the contract of employment or
CBA, the club's contract review
will give attention to the levels of
agreed compensation payable.

The levels of compensation often
differ depending on the contract
utilised, and it will be for the member
to decide upon the applicable level
of compensation when negotiating
the contract. Members should

be aware of compensation levels
that appear excessively high or

low —the latter being particularly
opento challengeinlocal courts.

The clubrecommends that members
remain mindful of the compensation
figures set outinthe current ITF
‘model’ agreement and ensure that
annual increments in compensation
are reasonable. For information, the
2016 ITF figures set outinthe IBF ITF-
IMEC International CBA 2015-20174
areillustratedin the table below.®

Duration of compensation

The period during which contractual
benefits/compensation are and remain
payable should be carefully specified
inthe contract of employment. In

cases of extended illness or disability
following aninjury, the benefits payable,
which may be by way of sick pay and

2016

medical treatment, should have a
definable cut-off point, for example,
upon a determination as to the degree
of permanent disability or aftera
prescribed number of days has elapsed.

Incidentally, most standard ITF
contracts entitle seafarers to
compensation as a consequence of
iliness or injury during the period set
outintheir contract of employment.
Further, references to benefits being
payable where there is no connection
with the entered ship should be
appropriately amended. For example,
compensation payable during
periods of holiday should be noted.

Additionally, careful consideration
should be given to any provision

that allows for compensation to be
payable when anincident orillness
occurs whilst the crew memberis
between contracts. The club’s cover
is confined to liabilities incurredin
relation to and in connection with the
operationand management of an
entered ship.® Accordingly, aninjury
orillness sustained outside a crew
member’s course of employment
may not be ‘in connection with’the
entered ship, as required by the club
rules, and will then fall to the member/
employer's account. There is of course
an exceptioninrespect of travel to
and from the ship, and this is also
reflectedin the ITF model agreement.

Degree of Disability

Rate of Compensation, $

Percentage (%) Ratings  Junior Officers  Senior Officers
100 98,848 131,797 164,745
75 74,136 98,848 123,559
60 59,308 79,708 98,848
50 49,424 65,899 82,373
40 39,539 52,719 65,899
30 29,655 39,539 49,424
20 19,770 26,359 32,950
10 9,885 13,180 16,475
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Club review of crew contracts continued
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Other illness and injuries

The clubrecommends that the
contract of employment plainly
delineates the circumstances when
compensation is payable. In particular,
there should be no ambiguity in the
contract of employment as to whether
compensationis payable in the event
of anon-work related condition or
self-inflicted injuries. If, in fact, the
contract of employment intends to
exclude compensation arising from
such conditions, this should be clearly
stated to avoid potential unnecessary
expensive and protracted litigation.

‘Most favourable’ medical

report clause

Some crew contracts provide for
compensation to be payable on the
basis of the ‘'most favourable’ medical
report. In essence, this allows a
seafarer to ‘pick and choose’ a medical
report that puts their condition at the
highest level and that would provide
for higher levels of compensation. If
this was not the intention behind the
clause, then this should be substituted

for one that states that if thereis

any disagreement between medical
practitionersinstructed by the parties
(for example, by the crew member and
the employer), the matter should be
referred to anindependent third doctor
for determination, and their view is to
be binding on both parties. An example
of suchaclauseis as follows:

‘Ifadoctorappointed by or on behalf
ofthe seafarer disagrees with the
assessment [of the company doctor],
a third doctor may be nominatedjointly
between the Company and the Union
and the decision of this doctor shall

be final and binding on both parties.’

Conclusion

Claims arising from crew contracts
of employment may not always be
straightforward and canresultin
substantial liabilities to our members.
The club remains on hand to assist
members with any enquiry they may
have in respect of their contractual
obligations to their crew.




Why would | need directors’ & officers’

liability insurance?

Sarah McGurk, D&O Underwriter
The Standard Syndicate

+44207767 2039

sarah.mcgurk@syndicate1884.com

Many people fail to realise that their personal property
may be at risk from their conduct in a professional
capacity. This article intends to give some examples of
the nature of claims and the possible effect onthe
individuals to which a directors’ & officers’ (D&O) policy

would respond.

N\

The
Standard
Syndicate

Introduction

Broadly speaking, an officer or
director of acompany may be held
personally liable for any decision, act
or omission made in their professional
capacity within the company. In

this article, ‘company’ refers to any
corporate body; be it a non-profit
entity such as a trade association,
regulator or voluntary organisation,
or a privately owned, family-run or
publicly listed entity. The claims

can be made by any one or more

of anumber of potential plaintiffs
such as: shareholders, investors or
owners, trustees-in-bankruptcy,
police or public prosecutors, tax
authorities, or even the company's
peers or competitors. Claims need
not necessarily be limited to judicial
actions. Athreat of legal action or of a
raid on premises to seize computers
or documents will likely necessitate
immediate defensive action and
legal costs to protect the company’s
position or prevent further intrusion.

While most corporate bodies are
protected through public limited
liability and other insurances, the
individuals within a company are

often left unprotected, particularly
where they have acted without proper
authority or breached any part of the
Companies Act or similar legislation.
Theriskis particularly apparent where a
company trades in overseas territories.

Depending on the allegations involved,
acompany may be relieved of its
obligation to indemnify directors or
officers, atleast until the allegationis
proven to be false or the individuals
are exonerated. Under such
circumstances, the directors may be
left to personally fund their own legal
costs to defend a claim that arises
from their conductin a professional
capacity. Itis further likely that, in
order to give their client the maximum
possible opportunity of a successful
defence, their lawyer is unlikely to
want to join in with other defendants,
especially where each party implicated
isintent on passing blame to the
others, resulting in multiple directors
defending themselves individually.
Costs can quickly escalate.

How does D&O cover differ from

P&l cover?

To many readers of this article, this
might not seem to be a significant
risk. Your company, be it a shipowning
company, a charterer or a ship
manager, will most likely buy third-
party liability protection and indemnity
(P&l) insurance. Therefore, it may be
easy to assume that all claims and
costsincurred, even those arising as
aresult of actions taken by directors
and officers of the company, will

fall within the scope of P&l cover.
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Actually, this may not always be the
case. There are many cases where
the management team of a shipping
company were alleged to have been

responsible for losses caused to others.

Suits have been brought for loss of life,
loss of profits, unfair trade practices or
making personal profit at the expense
of the company itself. While the
majority of claims are covered by P&l
orasset (e.g. hull, cargo) insurances,
allegations againstindividual directors
may not be, if the alleged wrongdoing
relates to activities within the office.

In certainjurisdictions, where
multiple plaintiffs are affected,

claims caninvolve a class action

or representative actions. Thisis
particularly true inthe USA, Canada
and Australia. Once again, defence
costs can be significant, often running
to hundreds of thousands of dollars.

As shipowners seek fresh capital
from wider and more diverse sources
in the current difficult economic
climate, raising public debt or issuing
public stock may lead to further
exposure to potential liability.

Case studies

We have seen a class action lawsuit
beinginstigated against a US-listed
cargo carrier, resulting from the
issuance of materially false statements
to the Securities and Exchange
Commission (SEC). The ensuing
$500m asset write-down and the
default of loan covenants following the
financial correction were disastrous
for the company's share price.

In other cases, shareholders

have challenged the acquisition

of vessels by a company on the
basis that these transactions were
allegedly the result of self-dealing
by directors of the company and
that the company entered these
transactions on unfair terms.

Not uncommon also are claims
by shareholders against directors
inrespect of alleged excessive
payments of directors’ fees

and other remunerations.

D&O cover from The

Standard Syndicate

The Standard Syndicate uses the same
service philosophy as The Standard
Club, with success built uponits
in-depth knowledge of members’
operations. The club management and
underwriters visit new and existing
members, and interact closely with
them throughout the course of their
membership, often over many years,
and not only in the time of a casualty.
In doing so, they ensure, wherever
possible, that any claim situationis
resolved efficiently and amicably
toreturnthe member to normal
operations as quickly as possible.

The Standard Syndicate’'s D&O
cover can be tailored for individual,
specific, needs. We would welcome
an opportunity to discuss this
cover further with you.

Normal commercial exclusions
will apply.



James Cross
Claims Services Consultant
+44 2033208801
james.cross@ctplc.com

Staff spotlight

The Standard Club is supported by a global network
of 650 correspondents located in over 130 countries.
Our staff spotlight this week turns to James Cross,
who manages the relationships with them.

What is your current role?

Since April 2015, | have been working
as a consultant for Charles Taylor

with responsibility for managing the
relationships with our correspondents.
In my previous role as the Claims
Services Director, | managed the club

correspondents for more than 15 years.

What is a club correspondent?

The correspondent is the eyes and ears
ofthe club, andis the club’s local, on-
the-ground, problem-solver. He must
foster and maintain good relationships
with all the relevant people in hishome
portand must keep the club informed

of any significant local developments.
The club would not be able to provide
aprompt and efficient service toits
members without the local knowledge
and expertise of its correspondents and
their ability to work out practical and
timely solutions to the benefit of the club
and its members. The Standard Club
therefore sets great store in maintaining
acloserelationship and regular ongoing
dialogue with its correspondents
inevery corner of the globe.

How is the club-correspondent
relationship maintained?

Because the club and its network of
correspondents rely upon each other,
the relationshipis a personal one,
based onloyalty and trust. Regular
meetings are held with many of the
600 correspondents listed in our

rule book, either to maintain this
relationship or discuss a specific case.

Whilst itis sometimes necessary to
change the correspondents listed
and bring new companies on board,
often the relationships have been
maintained for many years, especially
when a correspondent continues

to provide a high level of service.

How do you think the industry has
changed since you started workinginit?
My involvement with our
correspondents goes back more than
15 years. Back then, shipowners and
clubs had becomeinsistent on abetter
and more instant service. The transfer
and flow of information quickly had
only just started to take off with email.
| can recall that many of my colleagues
only checked their emailinboxes three
times during the day. Compare that to
today'’s proliferation of email volumes
in need of a quick response. Having
aninternational network in different
time zones certainly helps to ensure
atimely response toincidents.

What is it that sets The Standard Club
apart from its competitors?

That's easy —our strong focus on
service excellence, which is facilitated
by our correspondent network.
However, it is alsoimportant to
mention our emphasis oninnovation
and our commitment to establishing
new products to match the many
challenges facing the membership,
whilst maintaining our beliefin the
traditional values of mutuality.
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Web alerts The Standard Club issues a variety of publications and web alerts on topical issues and club updates.
Keep up-to-date by visiting the News section on our website www.standard-club.com

@StandardPandl
3. The Standard P&I Club

This Standard Bulletin is published on behalf of

The Standard Club Ltd by the managers’ London agents:
Charles Taylor & Co. Limited Standard House,

12-13 Essex Street, London, WC2R 3AA, UK
Registeredin England No. 2561548

Theinformation and commentary herein are notintended to
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Telephone: +44 20 3320 8888 Emergency mobile:
+44 7932 113573 E-mail: pandi.london@ctplc.com
Website: www.standard-club.com

Please send any comments to the editor, Jason Wee.
E:jason.wee@ctplc.com T:+65 65062875

The Standard Club Ltd is regulated by the Bermuda Monetary
Authority. The Standard Club Ltd is the holding company of
the Standard Club Europe Ltd and the Standard Club Asia Ltd.
The Standard Club Europe Ltd is authorised by the Prudential
Regulation Authority and regulated by the Financial Conduct
Authority and the Prudential Regulation Authority.

The Standard Club Asia Ltd is regulated by the Monetary
Authority of Singapore.

The Standard Syndicate 1884 is managed by Charles Taylor
Managing Agency Ltd. Charles Taylor Managing Agency Ltd is
alLloyd's managing agent andis authorised by the Prudential
Regulation Authority and regulated by the Financial Conduct
Authority and the Prudential Regulation Authority.

Charles
Taylor



https://twitter.com/@StandardPandI
https://www.linkedin.com/company/standard-club



