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Providing a high-quality level of service is of the utmost importance 
and is one of the club’s key objectives. One of the ways that we look 
to achieve this is by having teams, or syndicates, looking after 
members’ entries in the club. These syndicates are organised on a 
regional basis or according to business type, and focus on the 
claims, underwriting and documentary requirements of their 
designated members.

The club has grown in recent years, and this has led us to look 
carefully at the balance of work, and we are making some 
adjustments in the way our operational teams are structured. With 
effect from June, the syndicate that has until now looked after 
members in the Americas, UK and Europe will be divided into two 
syndicates. One syndicate will look after the club’s members from the 
Americas and UK. Within the other, the team that looks after the 
club’s northern European ocean-going members will co-operate and 
work with the team that looks after the European Standard London 
Class small craft members, in a combined overall syndicate. 

There will be some promotions and consequential staff movements 
between syndicates to ensure that we have strong teams supporting 
all areas of the business. We appreciate how important it is for 
members to maintain the relationships that they have built up with the 
claims handlers and underwriters who they know and who have 
developed a strong understanding of their business. We have as far 
as possible sought to maintain those relationships within the new 
structure.

maRitime legiSlation amendmentS act 2011
On 21 November 2011, the Australian Parliament finalised  

the amendments to two pieces of Australian legislation concerning 
pollution, the Navigation Act 1912 and the Protection of the Sea 
(Prevention of Pollution from Ships) Act 1983. The Maritime 
Legislation Amendments Act 2011 received assent on 3 December 
2011 and now has force of law. The amendments were driven by 
recent maritime pollution incidents in Australia, involving damage to 
reef and oil spillage, notably the cases of the Pacific Adventurer and 
Shen Neng 1 in 2009 and 2010 respectively. 

The Act creates new offences for oil pollution incidents, broadens the 
scope of liability and increases penalties for pollution offences. The 
changes have generated some debate and, as a minimum, should be 
a cause for parties to reconsider their potential liabilities when trading 
in or around Australia. 

pRotection of the Sea (pRevention of pollUtion
fRom ShipS) act 1983 (pSppSa)
The PSPPSA was amended to:

1. Extend existing penalties to all ships within the Exclusive 
Economic Zone (EEZ) and all Australian ships outside the EEZ.

2. Expand the list of persons who may be charged with an offence 
to include ‘charterers’.

3. Increase the maximum penalty: 
•	 for individuals: from A$55,000 to A$2.2m. 
•	 for corporations: from A$275,000 to A$11m.

These changes reflect a departure from previously settled law in 
Australia and many other common law jurisdictions. 

The scope of liability has been widened in that these strict liability 
offences are likely to affect time and voyage charterers, irrespective 
of their degree of control over the day-to-day operations of a ship that 
may cause pollution. Previously, a discharge of oil or an oily mixture 
from a ship into the sea would be the responsibility of the owner and 
master of a ship. The discussion papers surrounding the 
amendments provide little detail as to the rationale behind this 
change and there is some doubt as to the intention of the legislators 
and the Australian Maritime Safety Authority (AMSA). Nevertheless, it 
is thought that the local courts are likely to give the term ‘charterer’ a 
broad interpretation.
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intRodUction
The demand for armed and unarmed guards to protect crew, 

ships and cargo transiting high-risk areas has created a unique 
maritime security industry and has led to a surge in the number of 
providers marketing their ‘specialist’ teams to owners, operators and 
their insurers. There is presently very little regulation governing the 
activities of these companies. While there are a number of well-
established, professional and highly reputable maritime security firms 
in operation, there are also many in their infancy which do not apply 
the same high standards.

Until recently, security providers have been contracting with owners on 
their own standard terms, which have given rise to a number of issues. 

gUaRdcon iS boRn
Responding to industry demand for a clearly worded and 

comprehensive standard contract, on 26 March, BIMCO published 
GUARDCON, a standardised contract for the employment of security 
guards on ships, with the aim of raising the bar in terms of the 
minimum standards that security companies must meet. In what is 
one of the first contracts of its kind, it envisages (albeit in the last 
resort) the use of lethal force to ensure the success of a commercial 
venture rather than a military operation. A necessary but controversial 
part of GUARDCON are the rules for the use of that force and these 
terms need to be agreed in advance between owners and their 
security provider in conjunction with flag states and other interested 
parties.

Although GUARDCON runs to 16 pages with six annexes, this should 
not present difficulties to reputable security providers. If problems do 
arise members should question whether an alternative provider 
should be engaged. An intended consequence of the introduction of 
this contract is either to encourage providers to raise their standards 
to meet the demands of the market that they seek to operate in or 
that they fall away.

This article highlights a few of the issues that members should be 
aware of when contemplating the use of GUARDCON.

the concept of the contRact
Members will be familiar with the concept of a ‘knock-for-

knock’ allocation of risk, i.e. each party bearing responsibility for 
damage to their own property and personnel. GUARDCON 
embraces this concept, and to ensure the division of risk is 
maintained in practice, the security provider is required to obtain 
insurance cover of a minimum of $5m and to ensure that guards are 
also required to sign a ‘waiver’ in respect of any rights they may have 
against the ship and/or owner. 
 

There are limited defences available, but deploying these would likely 
necessitate overcoming high threshold tests. 

No doubt the Australian government will hope that these changes will 
act as a general and serious deterrent against pollution. 

navigation act 1912
The Navigation Act 1912 was amended: 

1. To create an offence if the master of a ship negligently or 
recklessly operates a ship in a manner that causes pollution or 
damage to the marine environment or negligently or recklessly 
fails to prevent such pollution or damage. The court is 
empowered to take into account certain factors when 
considering liability, including but not limited to, the 
characteristics of the ship, type of cargo, state of visibility and 
presence of other ships.

2. To extend liability whereby, in certain cases, a person can be 
penalised as an accessory to a breach of these new obligations. 
This includes a person who has been ‘directly or indirectly, 
knowingly concerned in, or party to, a contravention’. This might 
include charterers. 

3. Such that the maximum applicable penalties for breach are now 
A$660,000 for individuals and A$3.3m for corporations. The 
penalty is said to increase where there is an aggravated breach, 
namely a breach involving serious harm to the environment, or for 
being an accessory to an aggravated breach. 

conclUSion
The impact of these new rule changes has not been tested. 

Members, especially those chartering ships operating in Australian 
waters, are advised to mitigate their effect by: 
•	 Actively reviewing risk management practices and SMS 

procedures. 
•	 Consider seeking indemnities from their trading partners.
•	 Reviewing their insurance arrangements.
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commeRcial aSpectS
Naturally, members have contractual freedom to negotiate 

price-sensitive clauses and to decide whether a lump sum or daily 
rate contract would best suit their needs. However, delays at the port 
of embarkation are common when engaging this type of service, and 
members should be aware that the security provider has a grace 
period for the first 24 hours of delay. After that, members may cancel 
the contract. However, members may also wish to keep the contract 
alive, if for instance, there is no acceptable alternative security 
provider in the area or they have secured what they consider to be 
the best rate for those services. In such a situation, members can 
continue, but they should be aware that the contract does not specify 
what the measure of damages would be for the continuing delay. 
Members would therefore need to consider the usual rules for 
damages claims, and therefore, it may be simpler to cancel the 
contract and renegotiate on revised terms. In any event and in 
conjunction with GUARDCON, members should continue to include 
an appropriately worded piracy clause in their charters to ensure that 
the ship remains on-hire during delays of this nature.

If on the other hand, members wish to cancel the contract due to, for 
example, a change in charterers’ orders or the availability of a convoy 
negating the perceived need for armed guards, then the contract 
contains a sliding scale of fees to be paid to the security provider, 
leading up to a 50% cancellation fee if cancellation is within 24 hours. 
In the unfortunate event that a hijacking occurs, owners should not 
be liable for the payment of the guards’ wages during the period of 
detention, but likewise, a security provider will not be obliged to 
contribute to any ransom payment.

In negotiating any contract, confidentiality of terms is often a key 
issue. However, experience has shown that when an incident occurs, 
for example between an armed guard and a third party, this contract 
will be one of the first documents requested by the investigating 
authorities in order to determine responsibility. Members should 
therefore be aware that the contents could end up in the public 
domain via the courts, in a very short time.

non-commeRcial conSideRationS
Annex B to GUARDCON is intended to attach the ‘Rules for 

the Use of Force’ as agreed between owners and security providers. 
That, along with the division of responsibility and obligations of the 
master as distinct from the armed guards, requires special mention 
here.

With extended time, the BIMCO working group may have formed a 
view as to what would be acceptable rules for the use of force to the 
majority of flag states, rather than leaving Annex B blank. However, 
the club anticipates that the sections on self-defence, the chain of 
command and the graduated response as set out in the guidance 
notes, will form an acceptable basis for Annex B to be negotiated and 
approved by flag states and other interested parties. Nevertheless, 
this is a new and untested area, and members should be aware that 
whatever is inserted into the Annex by the security provider needs to 
be communicated to, understood by and be capable of being put 
into practice by the guards. In this regard, short, clear instructions will 
be the most effective.

One of the purposes of GUARDCON is to clearly set out what the 
division of roles is between the master and the guards in the event of 
an attack, so that it is clear to the parties involved and those looking 
at it externally. As members will expect, in line with SOLAS, the 
master retains overall responsibility for the safe navigation and 
command of the ship, while the guards take on the protection of life 
and property. However, in the event of an attack, if the master 
considers that the guards should cease firing, he can order it and the 
guards, subject to their personal right of self-defence, must follow 
this order.

In the aftermath of an attack in which guards open fire, a master can 
therefore expect to be questioned on why he did or did not order the 
guards to stop firing. This is an unenviable position to be in, but in all 
likelihood, the ability to make such a decision may be limited if the 
master and crew group together in the citadel; from that location, it 
will be difficult for the master to make a qualitative judgement on 
whether or not to order a cease fire, albeit it may be a location with a 
greater degree of protection for the crew. 

Ultimately, when an incident happens at sea, it will be difficult for a 
master to avoid the understanding that he retains overall control of 
the ship, whether or not this is specifically set out in a contract.

conclUSion
The good news is that the industry has recognised that 

GUARDCON is a well thought through and solid contractual platform 
upon which parties can have this risk allocation between owners and 
security companies.

An agreement to provide the provision of guards is a contract for 
services to the ship. For liabilities under such an agreement to be 
covered and to be poolable, members are obliged to use best 
endeavours to ensure that the security contract provides, as a 
minimum, reciprocal indemnities for liabilities arising from negligence 
or is on terms no less favourable to the shipowner than knock-for-
knock. An unamended GUARDCON conforms with these 
requirements and is poolable. Where an alternative contract is used 
or the GUARDCON is amended, our advice has been, and continues 
to be, that the member should still forward the contract to their usual 
club contact in order to ensure there is no prejudice to club cover.

An unintentional consequence of simplifying the procurement of 
armed guard services could mean the proliferation and normalisation 
of their use in shipping. It is hoped that this will not be the case, but 
in the meantime, where members feel that armed guard services are 
an essential part of their operations, the club recommends that 
GUARDCON becomes their contract of choice. GUARDCON and the 
guidance notes can be downloaded from the BIMCO website,  
www.bimco.org.



6

Gillian Musgrave from the club’s Singapore office says that we 
are frequently asked if it is easy to arrest a ship in this jurisdiction 
and how much it would cost. Bearing in mind that Singapore is 
one of the world’s busiest ports as well as a key bunkering port, 
the question is an unsurprising one. It is the home of a mature 
and efficient court system with experienced Admiralty judges 
who can promptly handle arrest applications and related issues. 
It has also developed into one of the strongest arbitration centres 
in the world, and arrest actions to enforce either a Singaporean 
or a foreign arbitration claim is common. We hope that the 
following article will provide a useful summary of the position and 
answer some of the questions more commonly asked by our 
members. 

Singapore is a favourable jurisdiction for ship arrests, given the high 
volume of maritime traffic, its position as an international maritime 
hub and its efficient legal system. This article will provide an overview 
of ship arrest in Singapore.

commencement of pRoceedingS
Arresting a ship begins with filing an admiralty in rem writ in 

the Singapore High Court, which is the court vested with admiralty 
jurisdiction. The claimant must satisfy the court that its claim falls 
within a statutorily prescribed list of maritime claims (which list 
broadly gives effect to the 1952 Arrest Convention), as well as 
complying with other statutory requirements depending on the nature 
of the claim. The arrest of ‘sister ships’ is also possible but not of 
‘associated’ ships. 

It is generally advisable to file the in rem writ as soon as possible 
once the cause of action arises, to prevent an ownership change 
from defeating the claimant’s right of action against the ship. As the 
Singapore courts operate an electronic filing system, it is possible to 
file a writ quickly and with relative ease, even after office hours or on 
non-working days if there is urgency. 

waRRant of aRReSt – fUll & fRank diScloSURe
The claimant must apply to the court for an arrest warrant. 

The application is ex-parte (that is, only the claimant appears before 
the judicial officer) and is supported by affidavit evidence. It is a strict 
requirement that the claimant makes full and frank disclosure of all 
material facts relevant to the application, even if a fact is potentially 
adverse to the claimant. This is to enable the court to fairly decide 
whether or not to grant the application.

coUnteR-SecURity – aRReSt coStS & expenSeS
Counter-security does not need to be provided by an 

arresting party. However, the court will require an undertaking from 
the claimant’s solicitors that undertakes to indemnify the Sheriff for 
the expenses incurred by him during the arrest process (such as, for 
example, the costs of posting a security guard on the arrested ship 
during the arrest). Typically, the legal costs to effect an arrest may 
range between S$15,000 to S$20,000, depending on the complexity 
and duration of the arrest. A major portion of these costs may 
however be recovered from the shipowner as costs of the litigation.

aRReSt to obtain SecURity foR aRbitRation
Under the Singapore Arbitration Act and International 

Arbitration Act respectively, a ship may be arrested in Singapore in 
order to obtain security for a claim subject to Singapore or foreign 
arbitration. As a result, Singapore is a popular jurisdiction for 
‘arbitration security’ arrests.

aRReSt of time chaRteReRS’ bUnkeRS
Arresting time charterers’ bunkers onboard a ship is generally 

not permissible under Singapore law, unless for example, the 
underlying claim against the bunkers is for salvage (such as claim 
attracts a maritime lien under Singapore law). 

foRm and qUantUm of SecURity
A claimant is entitled to security for its reasonably arguable 

best case plus interest and costs, up to the value of the arrested 
vessel. Alternative forms of security that are generally accepted by 
the Singapore courts include letters of undertaking from any 
International Group P&I Club, guarantees from banks with an office or 
branch in Singapore or a cash payment into court. 

ReleaSe of aRReSted Ship
Releasing a ship is a fairly quick process and can be achieved 

within two to three hours of filing the release papers in court (if 
released during normal court hours). Releasing ships outside of 
business hours is possible, but would require prior arrangements to 
be made for the judicial officer and Sheriff to attend in court to effect 
the release. 

JUdicial Sale
If a ship is not released on the provision of alternative security, 

the court may order that the ship be appraised and sold upon 
granting judgment for the underlying claim. Alternatively, the court 
may also order the sale of the ship pending the outcome of the 
underlying litigation where there is good reason; for example, the 
continued or prolonged arrest of the ship may have an adverse, 
deteriorating effect on her value as security. A judicial sale may take 
place by public auction or private treaty, and has the effect of 
conferring on the purchaser clean title good against the world. 

Incisive Law LLC is a Singapore law practice and alliance partner 
of Ince & Co Singapore, together known as the Ince Law 
Alliance. They regularly assist the club and its members on 
maritime legal issues, including ship arrest in Singapore. S. 
Mohan is the Joint Managing Director of Incisive Law LLC and a 
senior Singapore maritime lawyer.
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Two recent English cases illustrate the importance of keeping 
insurers informed of towage by or of the ship, including the terms of 
such towage. Both cases involve disputes under the hull and 
machinery (H&M) policies and the risk of losing cover as a result of 
breaches of insurance warranties.

In The Buana Dua, which was heard by Mr. Justice Teare, the owners 
of the tug Buana Dua had H&M insurance incorporating the Institute 
Time Clauses – Hulls. These terms included a warranty that the ship 
shall not undertake towage or salvage services under a contract 
previously arranged by the assured. Mr. Justice Teare concluded that 
the ship may still assist/tow ships in distress and perform customary 
towage in connection with loading and discharging. 

The assured’s fleet of tugs, barges and cranes were primarily 
employed in the domestic carriage of coal from coal terminals to 
power stations in Indonesia. A tanker in associated ownership ran 
aground, while approaching the Pertamina Oil Terminal at Cilacap in 
September 2005. It was decided to use the Buana Dua and another 
tug to tow the tanker to Tanjung Priok for tank cleaning prior to 
undergoing repairs. The tanker had by then already been refloated by 
harbour tugs and secured to a discharge berth, so was no longer in 
distress.

Under clause 3 of the Institute Time Clauses – Hulls, the assured is 
held covered in the event of any breach of the towage warranty, 
provided immediate notice is given to the underwriters and any 
amended terms of cover and any additional premium are agreed. 
However, no such notice had been given prior to the Buana Dua 
proceeding to Cilacap for the towage. The tug ran aground, off the 
coast of Tanjung Gede and was subsequently declared a 
constructive total loss.

One of the hull underwriters on the hull policy agreed that it was not 
bound to follow the leading underwriter’s acceptance of the claim. 
They argued that there had been a breach of warranty and that the 
claim did not fall within the policy. The judge found that the insurer 
was bound to follow the decisions of the other hull underwriters, but 
decided that allegations of fraudulent misrepresentation by the 
assured needed to be determined at trial, based on full evidence. He 
also considered the breach of warranty issue and held that there was 
a real prospect of showing a breach of the towage warranty – 
although some issues would again have to be considered in more 
depth at trial. He concluded that the warranty was to ensure that the 
risks associated with towage/salvage services were not to be borne 
by the underwriters. Those risks did not commence simply on 
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agreeing to perform such services or merely by setting off to the 
disabled ship with the intention of towing her on arrival. However, 
manoeuvring to approach the ship and to hook her up may involve 
risks so closely associated with such towage risks that the tug should 
then be deemed to be undertaking towage services.

This dispute with hull underwriters may have been avoided if the 
assured had immediately notified its H&M insurers of its intention to 
use the Buana Dua for the towage.

In The Copa, the assured bought a floating casino for scrap and took 
out a hull voyage policy for its towage from the US Gulf to India. 
However, the policy included a warranty that “no release, waivers or 
‘hold harmless’ given to Tug and Towers”. The towage was arranged 
on TOWCON terms, including the standard knock-for-knock 
indemnities by which each party agrees to bear its own losses 
regardless of negligence.

Whilst en route, under tow, the Copa Casino developed a list and 
sank in the Caribbean Sea in March 2003. In the High Court, the 
Judge found the assured to be in breach of the ‘hold harmless’ 
warranty. However, he also held that the H&M underwriters had 
waived their right to rely on the breach by their delay in raising the 
point. The decision was appealed to the Court of Appeal, which held 
that a breach of warranty automatically discharges the insurer from 
further liability under the insurance policy. As such, no further positive 
action such as no ‘election’ by the insurer is needed for the insurer to 
avoid its liability under the policy. The Court of Appeal held that the 
H&M underwriters did not waive their rights. Therefore, the assured’s 
claim under the H&M policy would fail.

Members should carefully consider any towage, including the terms 
on which such towage is provided and promptly and accurately notify 
all relevant insurers and other parties. The above cases concerned the 
cover under the H&M policies. Members’ P&I cover contains specific 
provisions relating to towage by a ship. If a towage contract does not 
fall within the automatic approvals under the club’s rules, it should be 
submitted to the managers for consideration. The managers will then 
advise whether it can approve the contract under the ordinary 
poolable cover, or whether, say, the contractual extension may be 
advisable. Please see the Standard Bulletin Special Edition dated 
16 May 2007 (http://www.standard-club.com/docs/SB_16_May_07_
disclaimer.pdf) for more details on towage by an entered ship.








