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The MWA regulates the employment of Filipino seafarers overseas, 
as well as protecting and promoting their welfare.

Members may be aware of recent amendments to the MWA, 
extending the compulsory insurance coverage required for death, 
injury, illness and further liabilities. Members who employ Filipino 
seafarers will be affected by these changes and they will need  
to ensure that adequate insurance cover is in place to comply  
with them.

The amendments to the MWA took effect in May 2010 but the  
new insurance requirements did not come into force until  
7 November 2010.

The MWA provides that manning and recruitment agencies must 
either obtain the necessary insurance cover or certify that such cover 
has been arranged on behalf of the seafarer, in order for the 
Philippine Overseas Employment Administration (POEA) to issue an 
overseas employment certificate. This is necessary to allow a 
seafarer to be deployed overseas. Cover can either be provided by a 
policy issued by a private insurance company registered with the 
Philippine Insurance Commission or, in the case of seafarers who are 
insured under policies issued by foreign insurance companies, 
certificates or other adequate proofs of cover can be provided by 
manning and recruitment agencies, as long as the minimum 
compulsory insurance requirements of the MWA are met. 

Obtaining additional insurance in the Philippines will impose a further 
financial burden on members. The International Group of P&I Clubs 
(IG) understands the POEA has indicated that a “certificate of cover” 
confirming P&I cover is in place, provided by a manning agent on the 
letterhead of a POEA accredited principal, will be considered suitable 
evidence that appropriate insurance cover is in place. However, the 
POEA is aware that this approach has not been approved by the IG 
because P&I cover does not provide direct cover to seafarers as 
required by the MWA and the compulsory insurance provisions of the 
MWA are broader in scope than P&I cover. 

As members will be aware, P&I cover is indemnity cover and, as 
such, it does not provide insurance direct to an individual seafarer as 
is required by the MWA. P&I cover indemnifies an assured shipowner 
member in relation to the member’s contractual obligations (subject 
to approval and the term/conditions of entry) and legal liabilities to a 
seafarer on board or in relation to an entered ship resulting from the 
member’s negligent act or omission.

The MWA provides, amongst other things, that any claim arising from 
accidental death, natural death or disablement shall be paid to the 
seafarer or their heirs without dispute and on an absolute liability 
basis i.e. without the necessity of the seafarer or their heirs having to 
prove fault or negligence of any kind. Hence, regardless of whether 
the death, illness or injury is work-related or not, the seafarer or  
their heirs would be entitled to US$15,000, US$10,000 and  
US$7,500 in cases of accidental death, natural death or permanent 
disablement respectively.

Another area of concern is the obligation to arrange insurance cover 
in respect of money claims brought by a seafarer and the scope of 
such a claim involving disputed or unpaid wages not being covered 
by P&I. Also, the obligation to arrange insurance cover does not 
contain any exceptions in relation to liabilities specifically excluded 
from P&I, such as those arising from acts of terrorism or war risks. It 
is also unlikely that P&I cover could indemnify a member’s obligations 
under the MWA to provide subsistence allowance benefit of at least 
US$100 per month for a maximum of six months.

Club cover cannot act as the default position to meet the insurance 
obligations imposed on the recruitment and manning agencies by the 
MWA for the reasons set out above. Clubs cannot, therefore, provide 
certificates or other evidence of cover attesting that the minimum 
insurance requirements under the MWA are met and members will 
now need to consider the insurance required to achieve compliance 
with the MWA in close liaison with their manning agents. 

The IG is continuing to work closely with relevant international and 
domestic shipowner industry associations in lobbying for the 
necessary changes to the law to overcome any unnecessary 
additional deployment costs and the increased obligations that will 
be imposed on the sea-based employment sector in complying with 
the MWA. 

The club is continuing to monitor developments in conjunction with 
the IG and will provide members with further updates.
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“GIUE” SOUNDS 
FUNNY, BUT IT’S 
SERIOUS
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WHAT IS A GIUE?
GIUE, pronounced “gooey,” stands for Government-Initiated 

Unannounced Exercises. The US Coast Guard’s Vessel Response 
Plan (VRP) regulations, issued under the Oil Pollution Act of 1990, 
require periodic unannounced drills for tank vessel plan holders. 
Congress is extending these requirements to non-tank vessels 
under the Coast Guard and Maritime Transportation Act of 2004. 
In recent months, the Coast Guard has announced the need to 
“re-energise” and “re-emphasise” the GIUE programme, and 
Qualified Individuals (QIs) report increased numbers of GIUEs. 

Captains of the port will select a particular plan holder and vessel 
VRP for a GIUE to the level of “average most probable discharge”. 
The GIUE will test the plan holder, the QI and the Oil Spill Response 
Organizations (OSROs) listed in the VRP in real-time, with real 
equipment deployment. Up to four GIUEs can be conducted  
annually in each “area” for which Area Contingency Plans exist  
under the National Contingency Plan. The plan holder is required  
to pay for the cost of the GIUE and is exempt from participating in 
another GIUE for three years. 

WHERE DID GIUEs COME FROM?
Vessels subject to the VRP requirements must have 

approved response plans that demonstrate the plan holder’s 
(owner or operator) capability to activate the response through the 
designated QI. The QI must have the authority to engage OSRO 
services, to obligate funds on behalf of the plan holder and to 
act as the liaison to the federal On-Scene Coordinator. The VRP 
requires the plan holder to have contracts in place with ORSOs 
that are based in a geographic area covered by the plan and that 
provide response resources that meet the planning requirements 
for different volumes of spills – Average Most Probable Discharge, 
Maximum Most Probable Discharge and Worst Case Discharge. The 
regulations (33 CFR 155.1060) require plan holders to hold several 
different types of exercises on a regular basis, including table-top 
drills, annual equipment deployment exercises and unannounced, 
self-initiated drills. The GIUE requirements are in addition to the 
unannounced drills conducted by plan holders (33 CFR 155.1060(c)).

Many plan holders satisfy their pollution response exercise 
requirements by participating in the so-called PREP programme 
(National Preparedness for Response Exercise Program). PREP is a 
voluntary programme, and following PREP guidelines satisfies the 
regulatory exercise requirements. The PREP Guidelines (issued most 
recently in August 2002) include a description of the GIUEs. A GIUE 
is not deemed complete until the initiating authority determines that 
the plan holder has successfully demonstrated compliance with the 
VRP. If response personnel, for example, are found to be 
inadequately trained or if equipment is found inoperative, corrective 
action may be required, and the plan holder may be subjected to 
additional exercises. Unsuccessful exercises may lead to “appropriate 
enforcement actions (including, but not limited to, civil penalties)”. 

WHAT SHOULD PLAN HOLDERS DO? 
Check to make sure that their QIs and OSROs are aware of 

this increased emphasis on GIUEs and are prepared to successfully 
complete a surprise exercise. 
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The agreement also dealt with liability for third party claims and 
provided to Participants an indemnity from HOSL in respect of all 
claims by third parties for personal injury or property damage made 
against participants arising out of or in the course of or by reason of 
the Terminal Operations, the expectation being that HOSL would be 
insured. If HOSL were not insured it provided that the Participants 
would indemnify HOSL as to their respective percentage interest. It 
did not refer expressly to the negligence of the Participants. The 
court held that because negligence was not expressly referred to in 
this element of the indemnity then therefore it was likely to be a 
deliberate decision by the draftsman to exclude the operation of the 
indemnity in the event of negligence i.e. if a party were negligent then 
the indemnity would not bite.

In construing the operating agreement with HOSL, the court held  
that Total was not provided with an indemnity for its own negligence 
because (1) that negligence was committed as operator, not as 
participant and (2) that the indemnity in respect of third party claims 
was deliberately drafted not to cover a participant in respect of its  
own negligence.

The joint venture agreement’s liability provisions were found to be 
redundant (given the existence and scope of the operating 
agreement) but in any event the court held that it was designed to 
deal with sharing risks as between participants; it would not cover 
Total’s liability in negligence when acting as operator.

Summary
Parties should be clear as whether and to what extent 

indemnities apply when parties act in different capacities. If parties 
to an agreement intend that indemnities should always operate even 
in respect of their own negligence then the indemnity language 
used should expressly and consistently refer to negligence. A 
party seeking to be indemnified carries the burden of proving 
that any particular indemnity exists and will operate. Ambiguities 
will be construed against that party. Contract certainty will 
assist the parties in establishing the extent of their risk and thus 
enable effective insurance buying decisions to be made. 
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